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377grff: a yfGld

Arising out of Order-in-Original: 50/CE/REF/DC/2015 Date: 21.01.2016
Issued by: Deputy Commissioner, Central Excise, Din: Kaloi, A'bad-111.

31cfl61cf>df ~ !.lffic!ICil cBT -;,r:r ~ "CfcTT

Name & Address of the Appellant & Respondent

Mis. Fine care Biosystems(100%EOU)

al{ a1faz 3r8a3 arias 3rra avar & m % ~~ cfi' >lfct ""lf~-Qffif rflil
aag Ty er 3rf@rah at .:wfrc;f <TT~a,ur~ °ITTWf cnx "flcITTTT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'B"ffif ffiqm cpf~a,ur 31Ncirf ·=

Revision application to Government of India :
(«) ai€ta qr gyca 3rf@fr, 19g4 t en 3iafa R arg mg ii GfR 11
~ tTRT cITT i:fCT-tTRT cfi' ~Q.TB ~ cfi' ~ TrRla-TUT 3lNcR .3fcR Wtjq, 'l:rmf ~
fa ianrau, aura f@ma, atsf if5a, ta laa, via mf, =r{ fact : 110001 cITT
a1 rt arRgy '

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ""lJft ml t rf a ma i ura fl znf alar fva 'l-{U-siJII-< <TT 3FU cl1I"mf.'1
l:f <TT-~ 'l-{U-silll'< ~ ~ 'l-JO-sllll'< it lTTc'f ~ \j'f@ ~ l=fTTf l:f, <TT fctTTfr "l-{O-sllll-< <TT 'l-TCT'5TT ii
~%~ cf>l-<~l>i B <TT fctTTfr "l-{O-sPII-< l:f ID lTTc'f ~~ cfi' c:nR st ID I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse

(~) mxc=r cfi' mITT' fctTTfr ~ m ~ l:f Pl;qfffia lTTc'f cR m lTTc'f cfi' f21Pi1-J1°1 i qzir ye
~ lTTc'f c!x Gala grca #R #mi '111 mxc=f cfi' mITT' fcITTfr ~ <TT ~ T-i Pilllffld
#r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(Tf) f zen ml quart Rag R@n #a a are (lure zn qri pl) RIITT1 Jct><TT TfllT

"S-JIB"ITTI
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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q 3fFc1i:r '3c'llli:;'1 cBT '3c'llli:;ri ~ * 'T@Fl * ~ ~~~ 1=fRf cBT ~ "B" 3ITT
~ ~ ~ ~ err va fzm a qtR 3g, 3rfta gr ufa at + R m
are fa atferfm (i.2) 1998 tlRf 109 ~~~ Trcf "ITT!
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of tl1is Act or the Rules made there under and such order 1s passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) atu area zycan (srft) Rara68h, 2oo1 a Rm 9 a aiatfa [aRffe ua in
~-s it err >lftrm i, fa or # #Ra me hf« Reita cfJrf "1-jffi cfi 'lflm ~-~ "C!cf
~ ~ c!fr err-err >lftrm a arr fr 3m4ea f@an ura af1 Ur rel "&@T ~- cpl

~{,~~M cFi 3:fc=rrm 'cfRT 35-~ -i:t frrtllfur i:ifr cFi :fRfFl aa Tr1 €]3--6 arc # >ffu
fl it#t afe; t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) ff4ur 3naaa a mer uj vicar van v ala ra zn 3a "ITT c'IT ~ 200/
IB!ff :fRfFl #t ug 3it ui icava van ya car a unr st m 1 ooo; - c!fr ~ :fRfFl c!fr
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zrc, #tu 3la green qi tar 3r8tr znzn@raw cfi >ffu ~:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#ta sari z,ca 3rf@,fz, 1944 c!fr 'cfRT 35- uom/35-~ cfi 3Rll"@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) qffaot peniaa a ii@r ft mama ft zrca, €u 8qryea.qi @tar
34l#tu mrznf@raw a$t fa?ts t9)feat he cf i. 3. 3fR. *· ~. ~~ cnT 10[

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No-2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) -a cftl fBi ft!a qRmc: 2 (1) ciJ aag 3 #m c!fr 3llfrc;r, ~ cfi ~ -i:t xfli:rr
zca, a€ta sqr zrcen vi taa 3rfl4tu mzmf@raw (free) al uf?a 2flu f)feat,
3lt\l-li:;lcilli:; it 3it-2o, #ea g1ftclcc>1 c!i1-lJl'3°-s, lTEfTUfl -.--i-rR, 3lt\l-lC:lcillc;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) #ta Ura gens (7ft ) Rrra6), 2001 cITT 'cfRT 6 cfi 3Rll1d m ~."C!-3 it frrtllfur
fhg r4a 3rl#ta =nrurf@ea0i 6l nr{ aftfag 3rft« fhg ng 3es at a ufzii af&a
srei snra zeo c!fr l=filT, ~ cITT T-fM 3ITT wm:rr Tf"lff ~~ 5 c1fflf m~ cf>l=f % cIT:TT
~ 1000 / - ~~ °ITT'fr I "Gl6T ~ p cITT T-fM, ~ c!fr T-fM 3ITT wm:rr Tf"lff ~
~ 5 "c1ruf m 50 ~ c'fciJ "ITT m ~ 5000 / - ~~ °ITT'fr I "Gl6T ~ p cITT T-fM,
6lfM c!fr l=filT 31R WlTlll" Tf"lff ~~ 50 "c1ruf Ir sa unrt ?& asi nT; 1000o / - ~
~ "ITT1l1 I cITT ~ ~ '1ftt fclx cfi rfr=r elf@ia an ru a ffit.T cITT \i'llir 1 "ll"6
~"'3xi 1-l2TA cfi fcnm rfWKf xilcfo1Ptc!i [ff';f cfi ~ cITT m& cpl m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty I penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lae".'anc[a l5'ov.e 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a brah@ijof any7sAA; ~ • •/•. , . .) 'Z- ~--1 v. . , ,;. -~· -4 si··
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated «

(3) IR z 3ml i a{ pa sr2ii nrwr st i m~ ~ 3ITTm ~ ~ m cpf 1J'fffR ~
it1f i-f fclrrIT iJlFIT ~ ~ c'l&f ~ £:ITTf ~ 'If! fcl> ~ i:ra'J ffl i-f ~ ~ .~ <I~~ 3~

~<i5T "C!<P 3"flm1 m~ m<ITT'< <i5T "C!<P ~ fclrriT \iITTIT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC'lll ~~ 1970 ll"~~ cBT~-1 cfi ~ ~clftc:r ~ ~
'3cR'f ~ m ~ 3ro1 1l~~ f.!rffl ~ cFi 3ro1 B a rt t rva ,fa u
~.6.50 W cnT ·zqrnrcr, g[ca fa an zit afz
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sail iif@er ma#i al firut aa cf@ f;m.:rr #t ail ft ezr, 3naff fur urea ?
it am za, a€ta sari zyca vi hara 3r9Rh urznf@raw (arufRafe) f.TTr:r, 1982 B
Rl%o % I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)m areas, as4hr3n areas vi hara arfRr if@aur (ilia) a sf 3r4hi t-mm;rr *
ac4tr 3er arcs 3f@,fun , &&w¥ cfi'I' tn"U ~41:fi' a 3iaf fa4tzr(aiszn-) 3re)fun2&9(Gt #
iczT 29) fecais: a.o,°y sitRt fa#hr 3f@)fzm, &&y #r rts a3iii hara as aft ra#R
nr{&, aarafarr area-rf@siraer 3Garf ?k, asr fa zrura 3iaafrsrasrarr
3r4fa ±r ufgraalwar.3rf@a gt
ah4tr 3era rsvi hara a 3iaafa3a fcrnrmr ~w<fi" i faTT=af ~rrfm;r~

.:> .:>

(i) tnU 11 gt- cfi" ~~~
(ii) ~~cfi'l'~~~'{ml'

(iii) adz rm fGzrmaf a fGua 6 # 3iii 2r {a5H

_. 3mtaar zag fagruraaufar (ti. 2) 3f06rm, 2014 # 3ear? raft ar4hrqf@arta
mar fGaunts rarer3riffv 3rfh qt ragr ztl

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act,· 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) -~3r2r a 7fa 3r4hr qf@rauracar sf eyes 3fmTT \W<fi"lfrv faafaptatair fa7 \W<fi
a 10arc wail srziaaau faaf@agt aavs a 10narcuRtua#tel

,3 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." -~--
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F.No.V2(90)82/AHD-111/2015-16

ORDER IN APPEAL

This appeal has been filed by Mis Fine Care Bio Systems, 228/1/4, Dantali Ind.

Owner Association, Village: Dantali, Ta. Kalol, Dist. Gandhinagar, 100% EOU

(hereinafter referred to as "the appellant") against' Order-in-Original

No.56/CE/REF/DC/2015 dated 21.01.2016 (hereinafter referred to as "the impugned

order") passed by the Deputy Commissioner of Central Excise, Kalol Division,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority).

2. The appellant has filed a refund claim of Rs.5,73,075/- under Rule 5 of the

Cenvat Credit Rules 2004 on 23.10.2015 for the quarter of July 2015 to September 2015

before the adjudicating authority in respect of input and input services credit availed on

the duty paid input and input services. During scrutiny of the refund claim, it was

observed that the balance of Cenvat credit available with the appellant, at the time of

filing of refund claim is Rs.2,25,416/- which contravened the conditions mentioned in

para 2(g) and (h) of the notification No.27/2012-CENT) dated 18.06.2012; that as per

the said conditions 2(g), the amount of refund claimed shall not more than the amount
I

lying in balance at the end of quarter for which refund claim is being made and 2(h) the

amount that is claimed· as refund under rule 5 of the said rules shall be debited by the

claimant at the time ofmaking the claim. Therefore, a show cause notice F No.V.90/18

45/CE/Ref/2015-16 dated 31.12.2015 was issued to the appellant for rejection of refund

amounting to 3,47,953/-. The said notice was adjudicated by the adjudicating by

sanctioning amount ofRs,2,25,122/- and rejected remaining amount ofRs.3,47,953/-.

3. Being aggrieved, the appellant had filed the present appeal inter alia stating that:

() The adjudicating authority has not appreciated the fact that the appellant was

having credit balance ofRs.8,69, 194/- at the time filing ofrefund claim; that they

had debited the refund amount ofRs.5,73,075/- as required under the notification

ibid and after deducting the said refund amount, the balance shown as

Rs.2,25,416/-. This fact was not considered by the adjudicating authority.

(ii) The Commissioner (Appeals) has considered the identical case and issued Order

in-Appeal dated 15.12.2015, wherein he observed merit in the above contention

and remanded the case to re-examine the balance available at the time of filing of

appeal.

4. A personal hearing in the matter was held on 18.10.2015 and Shri M.H.Raval,

Consultant appeared before me for the same. He reiterated the submissions made earlier

and submitted additional submissions.

5. I have gone tlu·ough the appeal memorandum, submissions made by the 'appellant

in the appeal memorandum as well as at the time ofpersonal hearing.

6. I observe that the adjudicating authority has sanctioned refund. c aim
£.-'

Rs,2,25,122/-, out ofRs.5,73,075/- and the remaining amount was rejected/6.the@rou
[S 7 y"
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F.No.V2(90)82/AHD-111/2015-16

that the same is not admissible as per conditions 2 (g) and (h) of the notification
t · <.

No.27/2012-CE dated 18.06.2012. 8. The conditions as laid down in the said notification

are as under:-

(g) the amount ofrefund claimedshall not be more than the amount lying in balance
at the end ofquarterfor which refundclaim is being made or at the time offiling
ofthe refund claim, whichever is less.

(h) the amount that is claimed as refundunder rule 5 ofthe said rules shall be
debitedby the claimantfrom his CENVAT credit account at the time ofmaking
the claim."

7. As per para 13 of the impugned order, the balance lying at the time of filing of

refund is as under:

SNo Name of Register Balance amount of credit at the
time of filing of claim.

1 S T Credit Register Rs.1,61,158/
2 Cenvat Credit Register on Rs. 64,258-

inputs/Capital goods
3 Total Rs.2,25,416/-

8. On the other hand, it is the contention of the appellant that they have sufficient

balance at the time of filing of claim, as required under the notification ibid; that as per

condition of the notification ibid, they have credited the refund amount at the time of

filing· of claim and shown remaining amount as balance. As per contention of the

appellant, I observe thatthe details of credit are as under:

SNo Details Total Credit available
1 O.B as on 01.07.2015 6,38,217/-
2 Credit taken from 5,78,2392/-

01.07.2015 to 30.09.2015
3 Total 12,16,456/-
4 Debit duty 5,26,005/-
5 CB as on 30.06.2015 6,90,451/- t

6 Credit taken from 1,78,743/-
01.07.2015 to 20.08.2015

7 CB as on 20.08.2015 8,69,194/-

9. The ruling of above conditions of the notification ibid appears that no such credit

amount shall further utilize by an assessee after filing the refund claim. As per .the said

conditions, the balance of Cenvat credit should be more than the amount lying in balance

at the end of quarter for which refund claim is being made or at the time of submitting the

claim; they should have debited the refund amount from the said credit at the time of

filing the claim. As per details given by the appellant, I observe that the appellant had

balance ofRs.6,90,451/- at the end of quarter i.e 30.09.2015 for which refund claim was

made and Rs.8,69,194/- at the time of filing of the refund claim. I find that the

adjudicating authority has not discussed anything regarding appellant's contention. In the

circumstances, I find consideration merit on appellant's contention.that they had
7$SN. . ' ' --~·:-~~►~
. Y's,.A»
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F.No.V2(90}82/AHD-111/2015-16

sufficient credit at the time of filing of refund claim and thereafter they debited the refund

amount from the Cenvat credit. In the circumstances, the adjudicating authority needs to
•.

be verified again with regard to the balance available at the time filing of refund claim by

the appellant as discussed in para above. Therefore, I remand the case to the adjtidicating

authority to re-examine the balance available at the time filing of claim and allow the
.,

refund as per its admissibility.

1 0. 34lanai rr aaRt a{ gr4titaearl 5uhahzn5rat
10. The appeals filed by the appellant stand disposed of in above terms.

aw#vs
(sarr gin)

3lg# (3r4tr-1)
Date:2/10/2016

Attested

i

•.l noda.1275084
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To,
M/s Pine Care Bio Systems,
228/1/4, Dantali Ind. Owner Association,
Village: Dantali, Ta. Kalol, Dist. Gandhinagar
Copy to:

1. The Chief Commissioner of Central Excise Zone; Alunedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - III
~- Jpe Dy./Asstt. Commissioner, Central Excise, Division -Kadi, Ahmedabad-III

.,___y~uard file
. 6. P.A. file.
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